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SLS081ES-92 ORIGINAL

First Extraordinary Session, 2008
SENATE BILL NO. 41

BY SENATORS KOSTELKA, AMEDEE, BROOME, CHAISSON, DONAHUE,
JACKSON, JOHN SMITH AND WALSWORTH

CIVIL PROCEDURE. Authorizes qui tam incentives and standing to citizens to pursue
certain fraud claims. (8/15/08)

AN ACT
To enact Chapter 18 of Title 49 of the L ouisiana Revised Statutes of 1950, to be comprised
of R.S. 49:1151 through 1161, relativeto the L ouisianaFal se Claims Act; to prohibit
false claims; to define terms; to provide for civil penalties; to provide for the
authority and responsibilities of the attorney general; to authorize qui tam actions by
citizens to pursue certain fraud cases; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Chapter 18 of Title 49 of the Louisiana Revised Statutes of 1950,
comprised of R.S. 49:1151 through 1161, is hereby enacted to read as follows:

CHAPTER 18. LOUISIANA FALSE CLAIMSACT

§1151. Short title

This Chapter may be cited asthe" L ouisiana False Claims Act."

§1152. Legidativeintent and purpose

The legidature intends the attorney general and private citizens of

L ouisiana to be agents of thisstatewith the ability, authority, and resour cesto

pursue civil monetary penalties or other remedies to protect the fiscal and

programmatic integrity of the state from persons who engage in fraud,
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misr epresentation, abuse, or other ill practices, asset forth in thisChapter, and

toobtain funds, property, or other compensation to which these per sonsarenot

entitled.

81153. Definitions

As used in this Chapter, the following ter ms shall have the following

meanings:

(1) "Claim" includes any request or demand, including any and all

documents or_information required by federal or state law or by rule, made

against any state funds for payment. Each claim may betreated as a separ ate

claim or several claims may be combined to form one claim.

(2) " False or fraudulent claim" means a claim which a person submits

knowing theclaim to befalse, fictitious, untrue, or misleadingin regard to any

material information. " False or fraudulent claim" shall include a claim which

ispart of a pattern of incorrect submissionsin regard to material infor mation

or which isotherwisepart of apatternin violation of applicablefederal or state

law or rule.

(3) "Knowing" or "knowingly" means that the person has actual

knowledge of the information or acts in deliberate ignorance or reckless

disregard of thetruth or falsity of the infor mation.

(4)" Misrepresentation” meanstheknowingfailuretotruthfully or fully

disclose any and all information required, or the concealment of any and all

information required on a claim or a provider agreement or the making of a

false or mideading statement to any local, state, or federal agency for the

purpose of obtaining funds, property, use of property, or other compensation

from the state or a state program.

(5) "Property" means any and all property, movable and immovable,

corporeal and incor por eal.

(6) " Recovery" means the recovery of overpayments, damages, fines,

penalties, costs, expenses, restitution, attorney fees, interest, or settlement
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amounts.

81154. False or fraudulent claim; misrepresentation

A. No person shall knowingly present or causeto be presented afalseor

fraudulent claim for funds, property, use of property, or other compensation

from the state or one of its programs.

B. No person shall knowingly engage in misr epr esentation to obtain, or

attempt toobtain, funds, property, useof property, or other compensation from

the state or one of its programs.

C. No person shall conspireto defraud, or attempt to defraud, the state

through misr epresentation or by obtaining, or attempting to obtain, payment

for afalse or fraudulent claim.

D. No person shall knowingly make, use, or causeto be madeor used a

false, fictitious, or misleading statement on any form used for the pur pose of

certifying or _qualifying any person for eligibility for a state program or to

receive any funds, property, use of property, or other compensation from the

state which that person isnot eligibleto receive.

E. Each violation of this Section may betreated as a separ ate violation

or may be combined into one violation at the option of the attorney general.

F. No action brought pursuant to this Section shall be instituted later

than ten years after the date upon which the alleged violation occurred;

however, the action shall be instituted within one year of when the attor ney

general knew that the prohibited conduct occurred.

81155. Civil actions authorized

A. The attorney general may institute a civil action in the courts of this

stateto seek recovery from per sonswho violate the provisions of this Chapter.

B. An action to recover costs, expenses, fees, and attorney fees shall be

ancillary to, and shall bebrought and heard in thesamecourt as, thecivil action

brought under the provision of Subsection A of this Section.

C.(1) A prevailingdefendant may only seek recovery for costs, expenses,
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fees, and attor ney feesif thecourt finds, following a contradictory hearing, that

either of thefollowing apply:

(a) The action was instituted by the attorney general pursuant to

Subsection A of this Section after it should have been determined by the

attor ney gener al tobefrivolous, vexatious, or brought primarily for thepurpose

of har assment.

(b) The attorney general proceeded with the action instituted pursuant

to Subsection A of this Section after it should have been determined by the

attorney general that proceeding would be frivolous, vexatious, or for the

pur pose of har assment.

(2) Recovery awarded to a prevailing defendant shall be awarded only

for those reasonable, necessary, and proper costs, expenses, fees, and attor ney

fees actually incurred by the prevailing defendant.

D. An action to recover costs, expenses, fees, and attorney fees may be

brought nolater than sixty days after therendering of judgment by thedistrict

court,unlessthedistrict court decision isappealed. I f thedistrict court decision

is appealed, such action may be brought no later than sixty days after the

rendering of thefinal opinion on appeal by thecourt of appeal or, if applicable,

by the supreme court.

81156. Damages; fines; penalties; interest

A. Actual damagesincurred asar esult of aviolation of theprovisions of

thisChapter shall ber ecover ed only onceon behalf of astateprogram and shall

not bewaived by the court. Actual damages shall equal the differ ence between

the value of the benefits received by the person from the state or one of its

programsand thevalueof thebenefitsthat theper son should haver eceived had

not a violation of this Chapter occurred plusinterest at the maximum rate of

legal interest provided by R.S. 13:4202 from the date the damage occurred to

the date of repayment.

B. Except as limited by this Section, any person who is found to have
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violated any provision of this Chapter shall be subject to a civil fine in an

amount not to exceed thr eetimestheamount of actual damagessustained by the

state as aresult of the violation.

C. In addition to any other penalty or fineimposed herein, any person

who isfound to have violated any provision of this Chapter shall be subject to

acivil monetary penalty of not morethan ten thousand dollar sfor each falseor

fraudulent claim, misrepresentation, illegal remuneration, or other act

prohibited by this Chapter.

D. Costs, expenses, fees, and attor ney fees. (1) Any person who isfound

to have violated this Chapter shall be liable for all costs, expenses, and fees

related toinvestigationsand pr oceedingsassociated with theviolation, including

attorney fees.

(2) All awards of costs, expenses, fees, and attor ney fees are subject to

review by the court using a reasonable, necessary, and proper standard of

review.

(3) The attorney general shall promptly remit awards for those costs,

expenses, and feesincurred by the various clerks of court or sheriffsinvolved

in theinvestigations or proceedingsto the appropriate clerk or sheriff.

81157. Qui tam action; civil action filed by private person

A.A privateperson may instituteacivil action to seek recovery on behalf

of the state and himsalf, except for the civil monetary penalty provided in R.S.

49:1156(C), for a violation of this Chapter, but only after giving sixty-days

written noticetotheattor ney gener al, inspector gener al, and legidativeauditor ,

by certified mail, of hisintention to file the action. The person instituting the

action shall be known as a " qui tam plaintiff" and the civil action shall be

known asa" qui tam action."”

B.(1) A qui tam plaintiff shall be an original source of the information

which serves asthe basis for the alleged violation. M or e than one person may

serve as a qui tam plaintiff in a qui tam action arising out of the same
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information and allegations provided each person qualifies as an original

source.

(2) For purposes of this Section, the term "original source' means a

per son who hasdir ect and independent knowledge of the alleged violation and

who has voluntarily provided the information to the attorney general before

filing a qui tam action with the court.

C.Noqui tam action shall beinstituted later than oneyear after thedate

a qui tam complaint isreceived by the attorney general.

D.(1) No court shall havejurisdiction over a qui tam action based upon

adisclosur e of allegations or transactionsin acriminal, civil, or administrative

hearing or as the reault of disclosure of a governmental audit report,

investigation, or_hearing unless the person bringing the action is an original

sour ce of the infor mation.

(2) No court shall havejurisdiction over a qui tam action based upon a

disclosurethrough themediaunlesstheper son bringingtheactionisan original

sour ceof theinfor mation and that fact isconfir med by aper son with knowledge

of who provided the infor mation.

E.(1) A person who is or was a public employee or public official or a

person who is or was acting on behalf of the state shall not bring a qui tam

action if the person has or had a duty or obligation to report, investigate, or

pur sueallegationsof wrongdoing or misconduct by per sonswhoapply for relief

from or work for the state program involved in the action.

(2) A person who is or was a public employee or public official or a

person who is or was acting on behalf of the state shall not bring a qui tam

action if theperson hasor had accesstorecordsof thestatethrough thenormal

cour se and scope of his employment or other relationship with the state.

F. No employer of aqui tam plaintiff shall dischar ge, demote, suspend,

threaten, harass, or discriminate against a qui tam plaintiff at any timearising

out of the fact that the qui tam plaintiff brought an action pursuant to this
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Chapter unless the court finds that the qui tam plaintiff has instituted or

proceeded with an action that isfrivolous, vexatious, or harassing.

G. Thecourt shall allow the attorney general to intervene and proceed

with the qui tam action in the district court at any time during the qui tam

action proceedings.

H. Notwithstanding any other law to the contrary, a gui tam complaint

and information filed with theattor ney general shall not besubj ect to discovery

or_ become publicrecord until judicial service of the qui tam action is made on

any of the defendants, except that the information contained therein may be

given to other governmental entitiesor their authorized agentsfor review and

investigation. Such entities and their authorized agents shall maintain the

confidentiality of the information provided to them under this Subsection.

§1158. Qui tam action procedures

A. Thefollowing procedures shall be applicableto a qui tam action:

(1) Thecomplaint shall becaptioned: " Stateof L ouisianaEx Rel.: [insert

name of qui tam plaintiff(s)] v. [insert name of defendant(s)]."

(2)(a) A copy of the qui tam complaint and written disclosure of

substantially all material evidence and information each qui tam plaintiff

possesses shall befiled with the attorney general.

(b) The qui tam complaint and written disclosure of substantially all

material evidence and information shall be filed with the attorney general

within oneyear of thedatethe qui tam plaintiff knew or should have known of

theinformation forming the basis of the complaint. No qui tam action shall be

instituted by a qui tam plaintiff if he fails to timely file a complaint with the

attorney general.

(3)(a) At least thirty days after filing with the attor ney general, the qui

tam complaint and infor mation may befiled with the appropriate statedistrict

court. On thesamedateasthe qui tam action isfiled, the qui tam plaintiff shall

servethe attor ney general with notice of thefiling.
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(b) If morethan one qui tam action arising out of the sameinformation

and allegations is filed, the court shall dismiss all qui tam actions where the

complaint and infor mation filed with theattor ney gener al wer efiled thirty days

or_more after thefirst qui tam complaint and infor mation which serve asthe

basisfor the alleged violation wer e filed with the attorney general.

(4)(a) The complaint and infor mation filed with the court shall be made

under seal, shall remain under seal for at least ninety days from the date of

filing, and shall be served on the defendant when the seal isremoved.

(b) For good cause shown, the attorney general may reguest one

extension of the ninety-day time period for the complaint and information to

remain _under seal and unserved on the defendant. This request shall be

supported by affidavit or other submission in camera and under seal.

B.(1) If theattor ney general electstointervenein theaction, theattor ney

general shall not be bound by any act of a qui tam plaintiff. The attorney

general shall control the qui tam action proceedings on behalf of the state and

the qui tam plaintiff may continue as a party to the action.

(2) The qui tam plaintiff and his counsel shall cooper ate fully with the

attorney general during the pendency of the qui tam action.

(3) If requested by the attorney general and notwithstanding the

objection of the qui tam plaintiff, the court may dismiss the qui tam action

provided the qui tam plaintiff has been notified by the attorney general of the

filing of the motion to dismiss and the court has provided the qui tam plaintiff

a contradictory hearing on the motion.

(4) If the attor ney general does not intervene, the qui tam plaintiff may

proceed with the qui tam action unless the attorney general shows that

proceeding would adversely affect the prosecution of any pending criminal

actions or_criminal investigations into the activities of the defendant. Such a

showing shall be madeto thecourt in camera and neither the gui tam plaintiff

or the defendant shall be infor med of the information revealed in camera. In
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which case, the qui tam action shall be stayed for no morethan oneyear.

(5) If the qui tam plaintiff objectsto a settlement of the qui tam action

proposed by the attor ney general, the court may authorize the settlement only

after ahearingtodeterminewhether the proposed settlement isfair, adeqguate,

and reasonable under the circumstances.

C. If a qui tam plaintiff fails to comply with any provision of this

Chapter, after a contradictory hearing, the court may dismiss the qui tam

plaintiff on its own motion or on motion made by the attor ney gener al.

D. A defendant shall havethirty daysfrom thetimea qui tam complaint

isserved on him to file aresponsive pleading.

E. Thequi tam plaintiff and the defendant shall serveall pleadings and

paper sfiled, aswell asdiscovery, in the qui tam action on the attor ney gener al.

F.(1) Whether or not theattor ney general proceedswith theaction, upon

showing by theattor ney gener al that certain actionsof discovery by thequi tam

plaintiff or defendant would interfere with a criminal or civil investigation or

proceeding arising out of the same facts, the court shall stay the discovery for

aperiod of not morethan ninety days.

(2) Upon afurther showingthat feder al or stateauthoritieshavepur sued

thecriminal or civil investigation or proceeding with r easonable diligence and

any proposed discovery in the qui tam action would unduly interferewith the

criminal or civil investigation or proceeding, the court may stay the discovery

for an additional period, not to exceed one year.

(3)_Such showings shall be conducted in camera and neither the

defendant nor the qui tam plaintiff shall be informed of the information

presented to the court.

(4) If discovery is stayed pursuant to this Subsection, thetrial and any

motion for summary judgment in the qui tam action shall likewise be stayed.

81159. Administrative or civil action

Notwithstanding any other provision of this Chapter, the attorney
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general may elect to pursue an administrativeor civil action against a gui tam

defendant through any alter native remedy available to the attor ney general.

81160. Recovery awarded to a qui tam plaintiff

A.(1) Except asprovided by Subsection D of this Section and Par agr aph

(3) of this Subsection, if the attorney general intervenesin the action brought

by aqui tam plaintiff, thegui tam plaintiff shall r eceiveat least ten per cent, but

not mor ethan twenty per cent, of actual damagesand civil finesawar ded by the

court, exclusive of the civil monetary penalty provided in R.S. 49:1156(C).

(2) In makingadeter mination of awar d tothequi tam plaintiff,thecourt

shall consider theextent towhich thequi tam plaintiff substantially contributed

to investigations and proceedingsrelated to the qui tam action.

(3) If the court finds the allegations in the qui tam action to be based

primarily on disclosures of specific information other than information

provided by the qui tam plaintiff, the court may award lessthan ten per cent of

actual damages and civil fines awarded by the court, exclusive of the civil

monetary penalty provided in R.S. 49:1156(C), taking into account the

significanceof theinfor mation and ther oleof thequi tam plaintiff in advancing

the qui tam action to judgment or settlement.

B. Except as provided by Subsection D of this Section, if the attorney

general does not intervene in the qui tam action, the qui tam plaintiff shall

receive an amount, not to exceed thirty percent of actual damages, civil fines,

and thecivil monetary penalty provided for in R.S. 49:1156(C), which thecourt

decidesisreasonablefor the qui tam plaintiff pur suing the action to judgment

or settlement.

C.(1) In addition to all other recovery to which heis entitled and if he

prevailsin thequi tam action, thequi tam plaintiff shall beentitled toan award

against the defendant for _costs, expenses, fees, and attorney fees, subject to

review by the court using a reasonable, necessary, and proper standard of

review.
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(2) If the attorney general does not intervene and the qui tam plaintiff

conducts the action, the court shall award costs, expenses, fees, and attor ney

feestoaprevailing defendant if thecourt findsthat theallegations made by the

qui_tam plaintiff were meritless or brought primarily for the purposes of

harassment. A finding by the court that qui tam allegations were meritless or

brought primarily for the purposes of harassment may be used by the

prevailing defendant in the qui tam action or any other civil proceeding to

r ecover lossesor damagessustained asar esult of thequi tam plaintiff filing and

pursuing such a qui tam action.

D. Whether or not theattor ney general intervenes, if thecourt findsthat

the action was brought by a person who participated in the violation which is

the subject of the action, then the court may, to the extent the court considers

appropriate, reduce the shar e of the proceeds of the action which the qui tam

plaintiff would other wiser eceiveunder Subsection A or B of thisSection, taking

into account therolethat the qui tam plaintiff played in advancing the caseto

judgment or settlement and any relevant circumstances pertaining to the qui

tam plaintiff'sparticipationintheviolation. A per son who planned theviolation

shall not be entitled to recovery.

E. When morethan one party servesasaqui tam plaintiff, the share of

recovery each receives shall be deter mined by the court. I|n no case, however,

shall the total award to multiple qui tam plaintiffs be greater than the total

award allowed to a single qui tam plaintiff under Subsection A or B of this

Section.

F.In noinstanceshall the attorney general or the state beliablefor any

costs, expenses, fees, or attor ney feesincurred by thequi tam plaintiff or for any

award entered against the qui tam plaintiff.

G. Thepercentage of the share awarded to or settled for by thequi tam

plaintiff shall bedeter mined using thetotal amount of theawar d. However, the

total amount of funds lost from the state or a state program must be made
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whole through the payment of any and all actual damages prior to the

disbursement of any funds related to the percentage of the damages to be

received by the qui tam plaintiff.

81161. Whistleblower protection and cause of action

A. No employee shall be discharged, demoted, suspended, threatened,

harassed, or discriminated against in any manner in theterms and conditions

of his employment because of any lawful act engaged in by the employee or on

behalf of the employee in furtherance of any action taken pursuant to this

Chapter in regard to a person from whom recovery isor could be sought. Such

an employee may seek any and all relief for hisinjury to which heis entitled

under state or federal law.

B. Noindividual shall bethreatened, har assed, or discriminated against

in any manner by abusinessor ganization, gover nment agency, or other person

because of any lawful act engaged in by the individual or on behalf of the

individual in further anceof any action taken pursuant tothisChapter inregard

to a person from whom recovery isor could be sought. Such an individual may

seek any and all relief for hisinjury towhich heisentitled under stateor federal

law.

C.(1) An employee of a private entity may bring his action for relief

against his employer in the same court as the action or actions wer e br ought

pursuant to this Chapter.

(2) A person agarieved of aviolation of Subsection A or B of this Section

shall be entitled to tr eble damages.

D. A qui tam plaintiff shall not be entitled to recovery pursuant to this

Section if thecourt findsthat the qui tam plaintiff instituted or proceeded with

an action that was frivolous, vexatious, or harassing.

Section 2. This Act shall become effective on August 15, 2008.
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The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Thomas F. Wade.

DIGEST
Proposed law provides for the "Louisiana False Claims Act."
Proposed law defines the following terms:

Q) "Clam" includes any request or demand, including any and all documents or
information required by federal or state law or by rule, made against any state funds
for payment. Each claim may be treated as a separate claim or several claims may
be combined to form one claim.

2 "Falseor fraudulent claim™ meansaclaim which aperson submitsknowingtheclaim
to be false, fictitious, untrue, or misleading in regard to any material information.
"False or fraudulent clam" shall include a claim which is part of a pattern of
incorrect submissions in regard to material information or which is otherwise part
of a pattern in violation of applicable federal or state law or rule.

3 "Knowing" or "knowingly" means that the person has actual knowledge of the
information or actsin deliberateignorance or recklessdisregard of thetruth or falsity
of the information.

4) "Misrepresentation” meanstheknowing failureto truthfully or fully disclose any and
all information required, or the concealment of any and all information required on
aclaim or aprovider agreement or the making of afalse or misleading statement to
any local, state, or federal agency for the purpose of obtaining funds, property, use
of property, or other compensation from the state or a state program.

5) "Property” means any and all property, movable and immovable, corporeal and
incorporeal.
(6) "Recovery” means the recovery of overpayments, damages, fines, penalties, costs,

expenses, restitution, attorney fees, interest, or settlement amounts.

Proposed law provides that no person shall knowingly present or cause to be presented a
false or fraudulent claim for funds, property, use of property, or other compensation from
the state or one of its programs. Further provides that no person shall knowingly engagein
misrepresentation to obtain, or attempt to obtain, funds, property, use of property, or other
compensation from the state or one of its programs. Also provides that no person shall
conspire to defraud, or attempt to defraud, the state through misrepresentation or by
obtaining, or attempting to obtain, payment for afalse or fraudulent claim. Providesthat no
person shall knowingly make, use, or cause to be made or used a false, fictitious, or
mi sl eading statement on any form used for the purpose of certifying or qualifying any person
for eligibility for astate program or to receive any funds, property, use of property, or other
compensation from the state which that person is not eligible to receive. Proposed law
further provides that each violation may be treated as a separate violation or may be
combined into one violation at the option of the attorney general.

Proposed law provides that no action filed under proposed law shall be instituted later than
10 years after the date upon which the alleged violation occurred; however, the action shall
beinstituted within one year of when the attorney general knew that the prohibited conduct
occurred.

Proposed law provides that the attorney general may institute a civil action in the courts of
this stateto seek recovery from personswho violate the provisions of proposed law. Further
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provides that an action to recover costs, expenses, fees, and attorney fees shall be ancillary
to, and shall be brought and heard in the same court as, the civil action brought under
proposed law. Also providesthat a prevailing defendant may only seek recovery for costs,
expenses, fees, and attorney feesif the court finds, following a contradictory hearing, that
either of the following apply:

@D The action was instituted by the attorney general pursuant to proposed law after it
should have been determined by the attorney general to be frivolous, vexatious, or
brought primarily for the purpose of harassment.

2 The attorney general proceeded with the action instituted pursuant to proposed law
after it should have been determined by the attorney general that proceeding would
be frivolous, vexatious, or for the purpose of harassment.

Proposed law also provides that any recovery awarded to a prevailing defendant shall be
awarded only for those reasonabl e, necessary, and proper costs, expenses, fees, and attorney
feesactually incurred by the prevailing defendant. Further providesthat an actionto recover
costs, expenses, fees, and attorney fees may be brought no later than sixty days after the
rendering of judgment by the district court, unless the district court decision is appealed. If
the district court decision is appealed, such action may be brought no later than sixty days
after the rendering of the final opinion on appeal by the court of appeal or, if applicable, by
the supreme court.

Proposed law provides that actual damages incurred as aresult of a violation of proposed
law shall berecovered only once on behalf of astate program and shall not be waived by the
court. Actual damages shall equal the difference between the value of the benefits received
by the person from the state or one of its programs and the value of the benefits that the
person should have received had not aviolation of proposed law occurred plusinterest at the
maximum rate of legal interest provided by R.S. 13:4202 from the date the damage occurred
to the date of repayment. Further provides that any person who is found to have violated
proposed law shall be subject to a civil fine in an amount not to exceed three times the
amount of actual damages sustained by the state as a result of the violation. In addition to
any other penalty or fine imposed herein, any person who is found to have violated any
provision of proposed law shall be subject to a civil monetary penalty of not more than
$10,000 for each false or fraudulent claim, misrepresentation, illegal remuneration, or other
act prohibited by proposed law.

Proposed law providesthat any person who isfound to have violated proposed law shall be
liable for al costs, expenses, and fees related to investigations and proceedings associated
with the violation, including attorney fees. Also providesthat all awards of costs, expenses,
fees, and attorney fees are subject to review by the court using a reasonable, necessary, and
proper standard of review. Provides that the attorney general shall promptly remit awards
for those costs, expenses, and feesincurred by thevariousclerks of court or sheriffsinvolved
in the investigations or proceedings to the appropriate clerk or sheriff.

Proposed law provides that a private person may institute a civil action to seek recovery on
behalf of the state and himself, except for the civil monetary penalty provided in proposed
law, but only after giving 60-days written notice to the attorney general, inspector general,
and legidative auditor, by certified mail, of hisintention to file the action. Providesthat a
qui tam plaintiff shall be an original source of the information which serves asthe basis for
the alleged violation. Provides that more than one person may serve asaqui tam plaintiff in
aqui tam action arising out of the same information and allegations provided each person
qualifiesasan original source. Providesthat theterm "original source” means aperson who
has direct and independent knowledge of the aleged violation and who has voluntarily
provided theinformation to the attorney general beforefiling aqui tam action with the court.
Further provides that no qui tam action shall be instituted later than one year after the date
aqui tam complaint isreceived by the attorney general. Further provides that no court shall
havejurisdiction over aqui tam action based upon adisclosure of allegations or transactions
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inacriminal, civil, or administrative hearing or astheresult of disclosure of agovernmental
audit report, investigation, or hearing unless the person bringing the action is an origina
source of theinformation. Also provides that no court shall have jurisdiction over aqui tam
action based upon adisclosure through the mediaunless the person bringing the actionisan
original source of the information and that fact is confirmed by a person with knowledge of
who provided the information.

Proposed law further provides that a person who is or was a public employee or public
official or a person who is or was acting on behalf of the state shall not bring a qui tam
action if the person has or had a duty or obligation to report, investigate, or pursue
allegations of wrongdoing or misconduct by persons who apply for relief from or work for
the state program involved in the action. Further provides that a person who is or was a
public employee or public official or a person who is or was acting on behalf of the state
shall not bring aqui tam action if the person has or had accessto records of the state through
the normal course and scope of his employment or other relationship with the state.

Proposed law provides that no employer of a qui tam plaintiff shall discharge, demote,
suspend, threaten, harass, or discriminate against aqui tam plaintiff at any time arising out
of the fact that the qui tam plaintiff brought an action pursuant to proposed law unless the
court finds that the qui tam plaintiff has instituted or proceeded with an action that is
frivolous, vexatious, or harassing. Providesthat the court shall allow the attorney general to
intervene and proceed with the qui tam action in the district court at any time during the qui
tam action proceedings.

Proposed law provides that a qui tam complaint and information filed with the attorney
general shall not be subject to discovery or become public record until judicial service of the
qui tam action is made on any of the defendants, except that the information contained
therein may be given to other governmental entitiesor their authorized agentsfor review and
investigation. Such entities and their authorized agents shall maintain the confidentiality of
the information provided to them under proposed law.

Proposed law provides that a copy of the qui tam complaint and written disclosure of
substantially all material evidence and information each qui tam plaintiff possesses shall be
filed with the attorney general. Provides that the qui tam complaint and written disclosure
of substantially all material evidence and information shall befiled with the attorney general
within one year of the date the qui tam plaintiff knew or should have known of the
information forming the basis of the complaint, and that no qui tam action shall beinstituted
by aqui tam plaintiff if hefailsto timely file acomplaint with the attorney general. Further
providesthat at least 30 daysafter filing with the attorney general, the qui tam complaint and
information may befiled with the appropriate state district court. On the same date asthe qui
tam action isfiled, the qui tam plaintiff shall serve the attorney general with notice of the
filing. Also provides that if more than one qui tam action arising out of the same
information and allegations is filed, the court shall dismiss al qui tam actions where the
complaint and information filed with the attorney general were filed 30 days or more after
thefirst qui tam complaint and information which serve asthe basisfor thealleged violation
were filed with the attorney general. Further provides that the complaint and information
filed with the court shall be made under seal, shall remain under seal for at least 90 days
from the date of filing, and shall be served on the defendant when the seal is removed.
Provides that for good cause shown, the attorney general may request one extension of the
90-day time period for the complaint and information to remain under seal and unserved on
the defendant, and that the request be supported by affidavit or other submission in camera
and under seal.

Provides that if the attorney general elects to intervene in the action, the attorney general
shall not be bound by any act of aqui tam plaintiff. The attorney general shall control the
qui tam action proceedings on behalf of the state and the qui tam plaintiff may continue as
a party to the action. Provides for full cooperation between the qui tam plaintiff and his
counsel and the attorney general during the pendency of the qui tam action.
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Proposed law provides that if requested by the attorney general and notwithstanding the
objection of the qui tam plaintiff, the court may dismiss the qui tam action provided the qui
tam plaintiff has been notified by the attorney genera of the filing of the motion to dismiss
and the court has provided the qui tam plaintiff a contradictory hearing on the mation.
Provides that if the attorney general does not intervene, the qui tam plaintiff may proceed
with the qui tam action unless the attorney general shows that proceeding would adversely
affect the prosecution of any pending criminal actions or criminal investigations into the
activities of the defendant. Provides that such a showing be made to the court in cameraand
neither the qui tam plaintiff or the defendant shall be informed of the information revealed
in camera. Providesthat in such case, the qui tam action shall be stayed for no more than one
year. Provides that if the qui tam plaintiff objects to a settlement of the qui tam action
proposed by the attorney general, the court may authorize the settlement only after ahearing
to determine whether the proposed settlement is fair, adequate, and reasonable under the
circumstances. If aqui tam plaintiff failsto comply with any provision of proposed |aw, after
acontradictory hearing, the court may dismissthe qui tam plaintiff on its own motion or on
motion made by the attorney general. Provides that a defendant has 30 days from the time
aqui tam complaint is served on him to file aresponsive pleading. Provides that plaintiff
and defendant serveall pleadingsand papersfiled, aswell asdiscovery, inthequi tam action
on the attorney general. Provides that whether or not the attorney general proceeds with the
action, upon showing by the attorney general that certain actions of discovery by the qui tam
plaintiff or defendant would interfere with a crimina or civil investigation or proceeding
arising out of the same facts, the court shall stay the discovery for aperiod of not more than
90 days. Also provides that upon a proper showing that federal or state authorities have
pursued the criminal or civil investigation or proceeding with reasonable diligence and any
proposed discovery in the qui tam action would unduly interfere with the criminal or civil
investigation or proceeding, the court may stay the discovery for an additional period, not
to exceed one year. Provides that the showing be conducted in camera. Provides that if
discovery is stayed, the trial and any motion for summary judgment in the qui tam action
shall likewise be stayed.

Proposed law provides that the attorney general may elect to pursue an administrative or
civil action against a qui tam defendant through any alternative remedy available to the
attorney general.

Proposed law provides that if the attorney general intervenes in the action brought by a qui
tam plaintiff, the qui tam plaintiff shall receive at least 10%, but not more than 20%, of
actual damages and civil fines awarded by the court, exclusive of the civil monetary penalty
provided in proposed law. Providesfor certain determinationsto be made by the court inthis
process. Further provides that if the attorney general does not intervene in the qui tam
action, the qui tam plaintiff shall receive an amount, not to exceed 30% of actual damages,
civil fines, and the civil monetary penalty provided for in proposed law, which the court
decidesisreasonablefor the qui tam plaintiff pursuing the action to judgment or settlement.
In addition to all other recovery to which he is entitled and if he prevails in the qui tam
action, the qui tam plaintiff shall be entitled to an award against the defendant for costs,
expenses, fees, and attorney fees, subject to review by the court using a reasonable,
necessary, and proper standard of review. Further providesthat if the attorney general does
not intervene and the qui tam plaintiff conducts the action, the court shall award costs,
expenses, fees, and attorney fees to a prevailing defendant if the court finds that the
alegations made by the qui tam plaintiff were meritless or brought primarily for the
purposes of harassment. A finding by the court that qui tam allegations were meritless or
brought primarily for the purposes of harassment may be used by the prevailing defendant
in the qui tam action or any other civil proceeding to recover losses or damages sustained
asaresult of the qui tam plaintiff filing and pursuing such aqui tam action. Further provides
that whether or not the attorney general intervenes, if the court finds that the action was
brought by a person who participated in the violation which isthe subject of the action, then
the court may, to the extent the court considers appropriate, reduce the share of the proceeds
of the action which the qui tam plaintiff would otherwise receive, taking into account the
rolethat the qui tam plaintiff played in advancing the caseto judgment or settlement and any
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relevant circumstances pertaining to the qui tam plaintiff's participation in the violation.
Provides that a person who planned the violation shall not be entitled to recovery.

Proposed law providesthat when more than one party servesasaqui tam plaintiff, the share
of recovery each receives shall be determined by the court. In no case, however, shall the
total award to multiple qui tam plaintiffs be greater than the total award alowed to asingle
qui tam plaintiff under proposed law.

Proposed law providesthat in no instance shall the attorney general or the state beliablefor
any costs, expenses, fees, or attorney feesincurred by the qui tam plaintiff or for any award
entered against the qui tam plaintiff. Providesthat the percentage of the share awarded to or
settled for by the qui tam plaintiff shall be determined using the total amount of the award.
However, the total amount of funds lost from the state or a state program must be made
whole through the payment of any and all actual damages prior to the disbursement of any
funds related to the percentage of the damages to be received by the qui tam plaintiff.

Proposed law provides that no employee shall be discharged, demoted, suspended,
threatened, harassed, or discriminated against in any manner in the terms and conditions of
his employment because of any lawful act engaged in by the employee or on behalf of the
employeein furtherance of any action taken pursuant to proposed law in regard to a person
from whom recovery is or could be sought. Provides that such an employee may seek any
and all relief for hisinjury towhich heisentitled under state or federal law. Further provides
that no individual shall be threatened, harassed, or discriminated against in any manner by
a business organization, government agency, or other person because of any lawful act
engaged in by theindividual or on behalf of theindividual infurtherance of any action taken
pursuant to proposed law in regard to a person from whom recovery is or could be sought.
Such an individual may seek any and al relief for hisinjury to which he is entitled under
state or federal law. Provides that an employee of a private entity may bring his action for
relief against his employer in the same court as the action or actions were brought pursuant
to proposed law. Provides that a person aggrieved of a violation of these whistleblower
provisions shall be entitled to treble damages. Further providesthat aqui tam plaintiff shall
not be entitled to recovery pursuant to these whistleblower provisionsif the court finds that
the qui tam plaintiff instituted or proceeded with an action that was frivolous, vexatious, or
harassing.

Effective August 15, 2008.

(AddsR.S. 49:1151-1161)
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